DATE: FEBRUARY 19, 1998
CASE NO 97-SDW 7
In the Matter of:

ADRI ENNE ANDERSCN,
Conpl ai nant ,

V.

METRO WASTEWATER
RECLANMATI ON DI STRI CT,
Respondent .

ORDER GRANTI NG RESPONDENT’ S
MOTI ON FOR SUMVARY DECI SI ON

This matter arises under the employee protection
provisions of the Comprehensive Environmental Response,
Compensation and Liability Act (“CERLA"), 42 U.S.C. 89610, the
Solid Waste Di sposal Act (“SWDA"), 42 U. S. C. 86971, the Federal
Wat er Pol lution Control Act (“FWPCA”), 33 U.S.C. 81367, and t he
Energy Reorgani zation Act (“ERA’), 42 U S.C. 85851, and the
regul ati ons pronul gated thereunder and contained at 29 CF.R
Part 24.' 1t arises fromnunerous conplaints filed by Adri enne
Ander son, Conpl ainant, against Metro Wastewater Reclamation
District, Respondent.

Pr ocedur al Backagr ound

The Office of Administrative Law Judges’ case nunber (97-
SDW 7) erroneously notes this case as one arising under the
enpl oyee protection provision of the Safe Drinking Water Act
(“SDWA”), 42 U.S.C. 8300j-0(i). As previously found, the denial
of Conpl ai nant’s cl ai munder the SDWA was not appeal ed, and
therefore, this statute is not in issue herein. However, for the
pur poses of adm nistrative efficiency, the case nunber will not
be changed.
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On May 2, 1997, Complainant, Adrienne Anderson, filed a
complaint with the U.S. Department of Labor, alleging that
Respondent had taken retaliatory actions against her for
having performed protected activities under the employee
protection provisions of the above-cited statutes.

In a letter dated June 6, 1997, David W. Decker, Regional

Supervisory Investigatorforthe Occupational Safety and Health

Administration (“CSHA”), inforned the parties of the results
of an investigation. Inregards to the clains under the CERCLA
and the SWDA, OSHA determ ned that discrimnation was a factor
inthe actions conprising the conplaint, and t hus Conpl ai nant’ s
al l egation that discrimnatory actions did occur in violation
of those two acts was substanti at ed.

In regards to relief and renedy, OSHA found that
Respondent was required to publically rescind letters from
Respondent to Conplainant dated April 16, 1997, and My 20,
1997, and to nmake clear in the record that Respondent and its
Board cannot di scrimnate agai nst enpl oyees and the
representatives of enployees for participation in activities
protected under those acts.

However, OSHA did not find nerit to the conplaints under
the SDWA, the CAA, and the TSCA because those acts do not
provide protection for representatives  of enpl oyees.
Furthernore, no nerit was found in the ERA claim since
Respondent is not an “Enployer” as defined in that act, nor
does the act provide protection for representatives of
enpl oyees.

In a letter addressed to the Ofice of Admnistrative Law
Judges (“QALJ”) dated June 11, 1997, Counsel for Respondent
appeal ed the OSHA determ nation and requested a hearing before
an adm nistrative | aw judge. Specifically, Respondent appeal s
the renedy ordered, and the applicability of the CERCLA, the
SWDA, and the FWPCA.

In a letter dated June 12, 1997, Conpl ai nant appeal ed t he
denial of the claimunder the ERA, and the renedy and relief
awarded to Conpl ai nant under the CERCLA, the SWDA, and the
FWPCA. Conpl ai nant did not appeal the denial of her clains



-3

filed under the Safe Drinking Water Act (“SDWA"), the Cean Air
Act (“CAA’), and the Toxic Substances Control Act (“TSCA").

This matter was assi gned to t he undersi gned adm nistrative
| aw j udge on June 18, 1997. On June 19, 1997, the undersigned
i ssued a Notice of Hearing and Prehearing Order, wherein notice
was given to the parties that this matter was tentatively set
for hearing on July 7, 1997, at Denver, Col orado. However, if
the parties were wlling to waive the tine constraints
associ ated wit h enpl oyee protection clains, the undersi gned was
willing to convene a prehearing conference in lieu of a fornal
hear i ng.

On June 23, 1997, this office received via facsimle
Enpl oyer’ s wai ver of tinme constraints and request that the July
7, 1997 hearing date be utilized as a prehearing conference.
On June 25, 1997, this office received Conplainant’s Notice of
Wai ver and Request for Continuance. Conplainant, who was not
represented by an attorney at that tinme, requested a
conti nuance so that she could obtain counsel.

On June 27, 1997, the undersigned i ssued an Order Granting
Conti nuance and Retaining Jurisdiction, Amrended Notice of
Preheari ng Conference and Anended Prehearing Order, whereby
this matter was schedul ed for a prehearing conference on August
11, 1997.

This office received a facsimle from Counsel for
Respondent on July 1, 1997. Due to conflicting famly
obl i gations, counsel requested that the prehearing conference
be reschedul ed and set for another date in August. On July 7,
1997, this office received a facsimle from Conplainant
objecting to the rescheduling of the prehearing conference.

On July 10, 1997, the undersigned i ssued an Anended Noti ce
of Prehearing Conference and Anmended Prehearing O der,
reschedul ing the prehearing conference to August 7, 1997, at
Denver, Col orado.

On August 5, 1997, this office received a facsimle from
David J. Marshall, Esq., of the law firns Bernabei & Katz and
Provost & Unmphrey, inform ng the undersigned that he had been
retained by Conplainant to represent her in this matter.
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Counsel for Complainant also submitted a Notice of Appearance

and a Motion for Continuance, wherein Complainant requested an

extensi on of time in order to conply with Respondent’s
di scovery requests, and a postponenent of Conplainant’s
deposi tion schedul ed for August 9, 1997.

Thi s of fice recei ved Respondent’ s Response to
Conpl ainant’s Modtion for Continuance on August 6, 1997, via
facsimle. Respondent requested that a conti nuance be denied
because Conpl ainant failed to file a request for a continuance
prior to the fourteen days preceding the date set for hearing,
as required by 29 C F.R §18. 28.

On August 6, 1997, the wundersigned issued an Oder
G anting Continuance and Retaining Jurisdiction, Protective
Order, Anended Notice of Prehearing Conference, and Anended
Prehearing Order. The undersigned determ ned that
Conmplainant’s retention of |egal counsel constituted “good
cause” pursuant to 29 C.F. R 818.28 to grant a conti nuance, and
this matter was rescheduled for prehearing conference on
Septenber 17, 1997. The wundersigned also ordered that
Conpl ai nant respond t o Respondent’ s I nterrogatori es and Request
for Production of Docunents on or before Septenber 9, 1997, and
that Conplainant’s deposition be rescheduled for after
Sept enber 25, 1997.

On Septenber 2, 1997, this office received Conpl ai nant’s
Motion to Preserve Evi dence, wherei n Conpl ai nant request ed t hat
Respondent preserve all tape recordings it makes of any Board
of Director neetings and commttee neetings. Respondent’ s
response to said notion was received by this office on
Sept enber 9, 1997.

On Septenber 10, 1997, this office received a letter from
Conpl ai nant’ s Counsel wherein Conplai nant requested that the
prehearing conference be convened tel ephonically.

The undersi gned i ssued an O der Re: Prehearing Conference
and InterimOder Re: D scovery |Issues on Septenber 10, 1997.
After reviewwng Conplainant’s Mtion to Preserve, the
under si gned deened it appropriate to receive oral argunent on
this issue at the tinme of the Septenber 17, 1997 prehearing
conference, and then issue a ruling fromthe bench. In the
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interim period, Respondent was ordered to preserve all tape

recordings of meetings in its possession or recordings of such

meetings which may take place between the date of the Order and

the prehearing conference. Final Iy, Conplainant’s request for
a tel ephonic conference inlieu of alive prehearing conference
was deni ed.

On Septenber 15, 1997, Respondent filed its Mtion for
Protective Oder, seeking an order limting the scope of
Conpl ai nant’ s di scovery requests to Respondent’ s conduct duri ng
or near April of 1997. Respondent al so asked that the costs
of any docunent reproduction sought by Conpl ai nant be paid for
in advance. Due to the proximty of the prehearing conference,
Counsel for Conplainant had no opportunity to file a witten
response to the notion, but did have the opportunity to review
the Motion prior to the prehearing conference. (TR 78)

Pursuant to the Anended Notice of Prehearing Conference
i ssued on August 6, 1997, the undersigned adm nistrative |aw
judge convened a prehearing conference in this matter on
Septenber 17, 1997, at Denver, Col orado. Conpl ai nant was
represented by David J. Marshall, Esq., while Respondent was
represented by R chard P. Brentlinger, Esqg., and Joel A
Moritz, Esg. Respondent’s Prehearing Exhibit 1 was received
by the undersigned, as were both parties’ prehearing
statenents, which were filed 1in accordance wth the
undersigned’ s August 6, 1997 Order. The pertinent events of
t he prehearing conference are sunmari zed bel ow

Al l egations of Continuing Violations

In the prehearing statenent, as well as during the
prehearing conference, Conplainant’s counsel alleged that
Respondent had engaged in a continuing course of unlaw ul
retaliation against Conplainant. (TR 48-49) Respondent’s
counsel objected to these allegations, arguing that his client
was entitled to notice of any specific actions since April of
1997 whi ch Conpl ai nant al | eges constitute unlawful retaliation.
(TR 50)

The wundersigned agreed that Respondent is entitled to
adequate notice of all allegations made by Conplainant.
Therefore, based upon the agreenent of the parties, the
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undersigned granted Conpl ai nant’ s counsel a period of thirty
(30) days from Septenber 17, 1997, in which to file a witten
statenent setting forth, wth specificity, the acts which
Conpl ai nant al | eges constitutes continuingretaliatory conduct.
(TR 51, 106) Respondent was given an additional thirty (30)
days in which to file any witten response to Conplainant’s
statenment. (TR 75, 106)

On Cctober 2, 1997, this office received Conplainant’s
Anrended Pre-Hearing Statenent in response to the undersigned’s
Order of Septenmber 17, 1997, that Conplainant file a statenent
clarifying her allegation of Respondent’s “continuing
viol ation” of her rights.

Conpl ainant’s Mbtion to Preserve Evidence

During the course of the prehearing conference, counsel
for both parties did in fact present oral argument on this
issue. (TR 60-74) After much di scussi on, Respondent’s counsel
agreed that such tapes are di scoverabl e under the Federal Rul es
of Cvil Procedure if Conplainant does in fact allege
continuing retaliatory acts. (TR 75)

Based upon this concession, the undersigned agreed to
| eave the Septenber 10, 1997 O der in effect until receipt of
Conpl ai nant’ s st at enment concerning these continuingretaliatory
acts and Respondent’s response thereto. (TR 75-76) After
recei pt of those docunents, and consideration thereof, the
undersigned stated that he would issue a ruling upon the
preservation and discoverability of any tape recordings.

Respondent’s Mdtion for Protective Oder

During the course of the prehearing conference, counsel

for both parties did in fact present oral argument on this

issue. (TR. 79-102) After much discussion, the undersigned

agreedwith Respondent’ s assertion that Conpl ai nant’s di scovery
requests exceed the scope of what she is entitled to in this
type of matter. (TR 99) Therefore, the undersigned granted
Conmpl ainant’s counsel a period of thirty (30) days from
Septenber 17, 1997, in which to file an anended docunent for
producti on of docunents. (TR 106) Respondent was given an
additional thirty (30) days in which to file any witten
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response to Caimant’s statenment (TR 106)

After Conpl ai nant has anended her di scovery request and as
Respondent is preparing to respond, the parties were instructed
to attenpt to reach an agreenent on a proposed protective
or der. (TR 110) After receipt of those docunents, and
consi deration thereof, the undersigned stated that he woul d
i ssue a ruling upon Respondent’s notion that the costs of any
docunent reproduction sought by Conplainant be paid for in
advance. (TR 112)

Furthernore, all depositions in this matter were to be
cancelled until the issue of Conplainant’s discovery request
was resolved. (TR 103, 107) No discovery schedul e would be
set until such tinme as both the scope of discovery and the
scope of deposition were established. (TR 112)

Respondent’ s Request for Production of Docunents

Counsel for Respondent had previously served upon
Conpl ai nant’ s Counsel a request for the production of docunents
and itens, involving audio tapes of the Board of Directors
nmeetings in the possession of Ms. Anderson. (TR 115) During
the course of the prehearing conference, the parties agreed
that Ms. Anderson woul d nmake these tapes avail abl e to counsel
for the Respondent by Septenber 22, 1997. (TR 115) Counsel
for Respondent was instructed to identify the taped proceedi ngs
by nunber, and nmake arrangenents for the reproduction of said
tapes. (TR 166)

Post - Heari ng Events

Conpl ai nant’ s Anended Pre-Hearing Statenent was received
by this office on Cctober 2, 1997. On Cctober 5, 1997, this
office received Respondent’s Response to Caimant’s Anended
Pre-Hearing Statenent.

On Cctober 15, 1997, this office received Conplainant’s
Second Set of Interrogatories and Request for Production of
Docunents for filing. On Cctober 22, 1997, this office
received a facsimle from Conplainant’s Counsel. Counsel
stated that counsel for both parties still could not agree on
t he scope of discovery inthis matter, and therefore requested
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a telephonic conference with the undersigned to address this
issue.

Respondent’s Mdtion for Summary Deci si on?

On December 1, 1997, this office re cei ved Respondent’s
Motion for Summary Deci sion, wherein Respondent requests that
the Conplaint be dismssed since Conplainant is not an
“enpl oyee” nor an “aut horized representative” of the enpl oyees
of Metro, as i s expressly required under the applicabl e Federal
St at ut es under which she seeks whistl ebl ower protection.

Conpl ai nant was appointed to the Respondent’s Board of
Directors (“Metro”) in June of 1996. Conplainant alleges in
her Conplaint that her appointnent was clothed “with the
specific charge to represent the interest of the sewage pl ant
wor kers.” Respondent states that it is wundisputed that
Complainant is not an “enployee” of Metro, and thus her
standi ng can only be achi eved as an “aut hori zed representati ve”
of Metro.

Respondent asserts that Conpl ai nant has fail ed to produce
any docunentation supporting her status as “authorized
representative” of the enployees of the G, Chemcal and
Atom c Wirker’s International Union (hereinafter the *“OCAW)
or any ot her enpl oyee group enployed by Metro.

Respondent further states that since the statutes at issue
do not define, and no case law under these statutory

provi si ons, has interpreted t he phr ase “aut hori zed
representative”, the plain neanings of the words nust be
exam ned. Black’s Law Dictionary, 4th Edition, construes

The foll owi ng abbreviations will be utilized herein: “Tr.”
for the transcript of the Septenber 17, 1997 prehearing
conference; “RX" for exhibits attached in support of Respondent’s
Motion for Sunmary Decision; “CX’ for exhibits attached in
support of Conplainant’s Qpposition to Mtion for Sunmary
Deci sion, and “RX2" for exhibits attached in support of
Respondent’s Reply to Conplainant’s Opposition to Mtion for
Summary Deci si on.
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“Aut hori zed” as “permtted or “directed,” indicating nerely
possessed of authority, and a “Representative” as “one who
stands in place of another.”

Respondent contends that Conpl ai nant has not all eged t hat
any of the 323 enployees of Metro directed or gave authority
to Conplainant to stand or act on their behalf, and
approxi mately half of Metro’ s enployees have al ready chosen
their “authorized representative” through a union election.

Mor eover, Respondent asserts that the notive behind
Conpl ai nant’ s appointnent to the Metro Board, the fact that
Conpl ai nant at one tine worked for the OCAWUni on, and t he fact
that certain individual nenbers of the OCAW may view her as
their voice on the Board are all irrelevant in determning
whet her or not Conpl ainant is an “authorized representative”
of the Metro enpl oyees.

Respondent contends that as one of twenty representatives
of Denver on the fifty-nine nenber Metro Board, Conplai nant
represents, |like the other nenbers, solely the interests of the
Cty of Denver. Respondent asserts that absent evidence the
Conpl ai nant has been chosen by the enployees of Metro to be
their representative, Conplainant has no standing to maintain
a whi stl ebl ower action under the statutes at issue. Therefore,
Respondent requests that summary deci sion be entered in this
matter pursuant to 29 C.F. R §18. 40.

On Decenber 4, 1997, the undersigned issued an Order to
Show Cause, wherein Conpl ai nant was ordered to show cause, if
any, why summary deci si on shoul d not be entered agai nst her for
| ack of standing to maintain an action under the statutes at
i ssue. Conplainant’s response was to be filed in the office
of the undersigned not |ater than Decenber 15, 1997.

Conpl ai nant’ s Opposition to Respondent’s Mtion

On December 15, 1997, thi s office received Conplainant’s
Qpposition to Respondent’s Mtion for Sunmary Deci sion.
Conpl ai nant contends that she has shown, at the very |east,
that genuine issues of material fact exist regarding her
standing to bring her conplaint, and thus sunmary deci sion
should not be entered in this matter.
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Complainant asserts that she was appointed to the Metro
Board of Directors to represent labor interests, and since
taking office as a Board member, she has functioned as the
authorized representative of OCAW Local 2-477 members and that
the OCAW has authorized her to raise issues regarding the
OCAW's health and safety concerns on the Board.

Furthernore, Conplainant asserts that she takes her
direction from the union |eadership and nenbership on other
i ssues affecting their interest, attends | ocal union neetings,
and that her efforts have drawn expressions of gratitude from
OCAW nenbers and their | eadership. Conplainant asserts that
Metro nmanagenent and its Board |eadership have viewed
Conpl ai nant as its representative of OCAW2-477, and that this
authority derives fromthe power of the elected | eadership to
del egate authority to her.

Conpl ainant further asserts that if afforded the
opportunity to engage in discovery, she will uncover further
evi dence of her status as an “authorized representative, so
that granting sunmary deci sion agai nst her at this point woul d
be grossly unfair.

In support of her OQpposition to Mtion for Sunmary
Deci si on, Conpl ai nant has attached the foll owi ng: the affidavit
of Conpl ai nant Adri enne Anderson (CX-1) and its attachnment 1,
the affidavit of Marilyn Y. Ferrari (CX-2) and its attachnents
1 through 4; the affidavit of Donald S. Holstrom (CX-3); the
affidavit of L. Calvin More (CX-4); docunents concerning two
ot her nom nees for appointnent to the Board (CX-5); a letter
to Chai rman Hackworth from Conpl ai nant dated August 16, 1996
(CX-6); a letter from Chairman Hackworth to Conpl ai nant dated
Septenber 3, 1996 (CX-7); Operations Commttee Meeting M nutes
from Decenber 5, 1996 (CX-8); and a portion of the transcript
fromthe prehearing conference held in this matter before the
under si gned on Septenber 17, 1996 (CX-9).

Respondent’s Reply to Conpl ai nant’ s Opposition
to Mbtion for Summary Deci sion

This office received Respondent’s Reply to Conpl ai nant’s
Qpposition to Respondent’s Mtion for Sunmary Decision on
January 5, 1998. In addition to the argunents previously
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contained in its Motion for Summary Decision, Respondent
contends that Complainant has provided no evidentiary support
for her allegations that she functioned as the authorized
representative on the Metro Board of the OCAW members.

Respondent further asserts that at no time was Metro
management aware that it should be dealing with Complainant on
any matters that affected the Union. (RX-B, RX2-A) Rather,
inresponseto concernover her pro-union background and voting
on union matters, the minutes of a December 5, 1996 Operations
Committee meeting provide that:

Director Anderson clarified that she does
not now nor did she when she was appointed
to the Metro District Board of Directors,
work for the Oil Chemical & Atomic Workers
Union. (CX-8, p. 3)

Thus, Respondent contends that Complainant has taken the
position that she does not work for the OCAW when it is to her
benefit, but does work for the OCAW when arguing for standing
to maintain this complaint.

Furthermore, Respondent asserts that Conpl ai nant’ s
participating and voting in discussions on OCCAWnmatters woul d
be a direct violation of Metro's By-Laws regardi ng conflict of
interests. (RX2-B) Had Conpl ai nant believed herself to be an
“authorized representative” of the OCAW she should have
recused herself from participating in discussions and votes
i nvol ving the OCAW but has never done so.

In summary, Respondent asserts that Conplainant has
produced no correspondence between hersel f and OCAWt o support
her status, nor any notice to the Union nenbers or Metro, that
she is an “authorized representative” of the OCAW and that the
self-serving affidavits of Donald Hol strom (CX-3) and Marilyn
Ferrari (CX-2) lack credibility in the absence of docunentary
support .

DI SCUSSI ON

The standard for deciding a notion for summary decision in
a whistl ebl ower case, derived fromFed. RCv.P. Rule 56, is
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governed by 29 C.F.R. 88 18.40 and 18.41. Summary decision is
appropriate where: “the Court is satisfied ‘that there is no
genui ne i ssue as to any material fact and that the noving party
isentitled to judgnent as a matter of law.’” Celotex Corp. v.
Cartrett, 106 S. . 2548, 2556 (1986) (quoting Fed. R G v.P. 56)
See also 29 C.F.R §18. 41.

The burden rests on the noving party to denonstrate the
absence of a genuine issue of material fact. Adickes v. S H
Kress & Co., 398 U S. 144, 157, 90 S. C. 1598, 1608 (1970).
The court nust view the facts, and all reasonabl e inferences
drawn fromthose facts, in the |light nost favorable to t he non-
noving party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
248-49 (1986).

The SWDA, the CERCLA, and the FWPCA all provided that no
person shall retaliate agai nst “any enpl oyee or any authorized
representative of enployees” by reason of the fact that such
enpl oyee or representative raised conplaints or allegations of
their enployer’s non-conpliance wth these environnental
statutes. (42 U.S.C. 86971(a), 42 U S.C. 89610(a), 33 U S.C
8§1367(a))?

At the Pre-Hearing Conference held in this mtter on
Septenber 17, 1997, it was conceded that Conpl ai nant is not an
“enpl oyee” of the District, and thus her standing to bring a
whi st | ebl ower conpl ai nt under the applicable statutes nust be
achieved as an “authorized representative” of the enpl oyees.
(TR 13-14)

The undersigned is aware, and both parties agree, that
neither the statutes nor the case |aw under these statutory
provisions define or interpret the phrase *“authorized
representative”. Thus, the plain neaning of the words nust be
examned. See US. v. Roberts, 88 F.3d 872, 877 (10th Grr.
1996) (conmon and ordinary usage of statutory terns nmay be

The ERA does not refer to “authorized representative,” but
provi des that: “No enployer may di scharge any enpl oyee or
ot herwi se discrimnate agai nst any enployee with respect to his
conpensation, terns, conditions, or privileges of enploynent
because the enpl oyee (or person acting pursuant to a request of
the enployee) —...” (42 U.S.C. 85851(a)(1)).
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obtained by reference to a dictionary); Bowe v. SMC Elec.

Products, Inc. , 945 F.Supp. 1482, 1484 (D. Colo. 1996)(same).

Black’s Law Dictionary, 4th Edition, states that
“authorized” is sonetinmes «construed as equivalent to
“permtted” or “directed,” and indicates “nerely possessed of
authority.” A “representative” is “One who represents or
stands in the place of another.” \Wen these two terns are

conbined, it is determned that the evidence, viewed in the
l'ight nost favorable to Conplainant, fails to prove that
Conmpl ai nant is an “authorized representative” of the OCAW or
any ot her enpl oyee group, while a nenber of the Metro Board.

The affidavits of Marilyn Y. Ferrari and Donald S.
Hol strom woul d appear to be the strongest argunents to support
Caimant’s contention t hat she IS an “aut hori zed
representative” under the applicable whistleblower statutes.
Ms. Ferrari states that she was enployed as a Laboratory
Technician for Metro from 1975 until her retirenment in 1997.
She served as Vice President for OCAW Local 2-477 for several
years prior to her retirenment, and has been the OCAW
representative to the Executive Board of the Denver Area Labor
Federation from 1995 to the present. (CX-2, at 1)

Her affidavit further provides in pertinent part:*

15. As the Metro Board nenber representing
us, M. Anderson has conducted extensive

I nvestigation of EPA  and Col or ado
Departnent of Health files on the Lowy
Landfill fromJune 1996 to the present, and
has regularly reported her findings to us
for action. Wrking on behalf of our
menbers at Metro, she has revi ewed hundreds
of docunents, many of which | have also

reviewed. (CX-2, at 4)

“The undersi gned woul d al so note that Ms. Ferrari’s
affidavit contains nunerous statenents regarding all eged health
and safety violations at Metro, specifically the Lowy Landfill
project. Said allegations are irrelevant for the purposes of
deciding this nmotion, and will be conpletely disregarded in the
under si gned’ s present disposition.
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18. Throughout her tenure as a Metro Board
member, Adrienne Anderson has served as the
authorized representative on that Board of
OCAW Local 2-477's members who work at
Metro. Our local leadership, including
myself, have collaborated closely with her

on an ongoing basis. We have on many
occasions asked and directed her to act on

our behalf in raising points before the
Board, which she has done. She has
attended our local meetings and has
regularly reported to us on her
investigation of the Lowry Landfill
matter...| believe that the members of
Local 2-477 who work at Metro, and many
other Metro workers who do not belong to
the OCAW, feel strongly that Ms. Anderson
has played an important role in
representing their interests on the Metro
Board. (CX-2, at 5-6)

Donald S. Holstrom, President of OCAW Local 2-477, states
that the leadership of Local 2-477 asked Complainant to serve
as their representative on the Metro Board. Mr. Holstrom
further states that:

Since taking office as a Metro Board

member, Ms. Anderson has served as the
authorized representative on the Metro

Board of Members Local 2-477 who work at

Metro's sewage plant. She has taken our
direction on issues to pursue before the
Boar d, and has provi ded i nval uabl e
expertise and advice on health and safety
matters. She has attended |ocal wunion
neetings, been an integral part of our
di scussions, and in general has worked in
cl ose col | aborati on with t he | ocal
| eader shi p and nenbership in our efforts to
rai se our concerns about worker health and
safety...” (CX-3)

Al so attached to Conpl ai nant’s Response is the affidavit
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of Complainant, Adrienne Anderson. Ms. Anderson states that:

21. | have acted, and continue to act, as

an authorized representative of the OCAW
workers at the Metro plant, whose positions

on Metro matters have been strongly
endorsed by the wider labor community...|
have also received phone calls from other
workers at the Metro plant (not represented

by OCAW) in support of positions | have
taken regarding the Lowry Landfill. (CX-1,

at b)

Complainant has also submitted the affidavit of L. Calvin
Moore, the current Vice President of OCAW. Mr. Moore states
that he has personal knowledge of the facts set forth in his

affidavit, and that: “Ms. Anderson works closely with the OCAW
| ocal that represents Metro' s | aboratory workers, and it is ny
understanding from the |local |eadership that they have

authori zed her to represent their nenbers in her role as a
Director.” (CX-4, at 2)

After review of this statenment, the undersigned agrees
wi th Respondent’s assertion that M. More's statenent is, in
fact, not based on personal know edge, and therefore nust be

stricken. It is well established that “a party may not rely
upon inadm ssible hearsay in an affidavit or deposition to
oppose a notion for sunmary judgnent.” Patel v. Allstate

| nsurance Co., 105 F.3d 365, 367 at n. 1 (7th Cr. 1997);
citing Bonbard v. Fort Wayne Newspapers, Inc., 92 F. 3d 560, 562
(7th Gr. 1996). See also Thomas v. International Bus. Mch.,
48 F.3d 478, 485 (10th Cr. 1995)(inadm ssible hearsay
testinony may not be included in an affidavit to defeat sunmary
j udgnent) .

Respondent has al so asserted that if Conplainant were in
fact an “authori zed representative” of OCAW her participation
and voting in discussions on matters affecting the OCAW t hat
cone before the Metro Board woul d be a viol ati on of Metro’s By-
Laws regarding conflicts of interests. Section | X of the Metro
Byl aws provide in pertinent part that:

Section 1. Refrain from Participation.
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Any member of the Board who is present at a
meeting at which is discussed any matter in
which he has, directly or indirectly a
personal or private interest, shall declare

his interest and shall refrain from
attempting to influence the decision of
other members of the Board of Directors and
shall not vote in respect to such matter.
RX2-B)

Respondent has also submitted the affidavit of Richard J.
Plastino, a member of the Board of Directors since May of 1989
to the present. M. Plastino states that during Conpl ainant’s
tenure on the Metro Board, she has participated in discussions
and voted on matters affecting the OCAW at no tine has recused
herself from such discussions, and that this participation
would be a violation of Bylaw XI were she in fact an
“aut hori zed representative” of the OCAW (RX2-A)

Al so attached is the affidavit of Robert W Hite, who has
served as District Manager of Respondent since 1988. M. Hite
states that:

2. On Decenber 16, 1997, | attended the
regular nonthly neeting of Metro’ s Board of
Directors. One itemon the agenda for that
neeti ng was approval of Resolution #1297-
6.f, regarding salary increases for
District enpl oyees, includi ng OCAWnenbers.
(A true and correct copy of proposed
Resol ution #1297-6.f is attached to this
affidavit as Exhibit 1).

3. Conpl ai nant, Ms. Anderson, also
attended the Decenber 16, 1997 Board
neeting and voted on the pay increase for
all enpl oyees, including OCAW enpl oyees.
Ms. Anderson voted against the proposed
increase. (RX2-C, at 1)

The undersigned nust agree wth Respondent that
Conpl ai nant’ s own acti ons have contradi cted her all eged status
as an “authorized representative.” According to the Metro
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Bylaws, Conplainant’s participation and voting on matters
comng before the Board that would affect the OCAW woul d
violate the bylaw regarding conflicts of interests.

Had Conpl ai nant been, or had she believed herself to be,
an authori zed representative of the OCCAWin Decenber of 1997,
she shoul d have recused herself fromvoting on a pay increase
that would affect OCAW nenbers, in order to avoid a conflict
of interest. Thus, while Conplainant states in her after-the-
fact affidavit that she has acted as the authorized
representative of the OCAW her actions at past Board neetings
i ndi cate ot herw se.

On further note, the Operations Conmttee Meeting M nutes
from Decenber 5, 1996, reflect the foll ow ng:

D rector Sveum noved and Director Beckfeld
seconded the notion to enter i nto Executive
Session to discuss the adm nistrative and
uni on sal ary ranges.

Director Anderson clarified that she does
not now, nor did she when she was appoi nt ed
to the Metro District Board of Directors,

work for the QI, Chemcal, & Atomc
Wrkers Uni on. (CX-8, at 3) [Enphasis
Added]

Agai n, whi |l e Conpl ai nant now presents affidavits asserting
her status as an “authorized representative’” of OCAW her own
undi sputed actions and statenents prior to her whistlebl ower
conplaint and the present challenge to her standing, have
concl usi vel y denonstrated ot herw se.

Furthernore, Conplainant asserts that when she was
appointed to the Metro Board of Directors in June of 1996, her
appoi ntnent was clothed with the specific charge to represent
the interests of the plant workers.

In the affidavit of Marilyn Ferrari, M. Ferrari states
that she initiated discussions with Denver Mayor Wellington
Webb' s staff about getting a representative of Metro workers
appointed to the Board, and the mayor’s office subsequently
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asked Ms. Ferrari to submit a resume from a chosen candidate.

(CX-2) Ms. Ferrari asked Complainant to take on this role,

which she accepted, (CX-1, CX-3) and then fellow OCAW leader

Pat Farmer submitted Conpl ai nant’ s resune to the Board. (RX-C,
at 11)

The undersigned has reviewed the letter fromPat Farner to
Donna  (Good, Ofice of the Denver Mayor, subm tting
Conpl ai nant’ s resune, and dated Decenber 12, 1995. (RX-C, at
11) Pat Farner states: “Please accept the enclosed resune of
Adri ene Anderson in consideration for the open position on the
Metro Wast ewat er Recl amation District Board of Directors.” Pat
Farmer further states in pertinent part that:

As a representative for the Mtro OCAW
bargaining unit, | have spoken with Mayor

Webb and Paul Wshard about our struggl es.

The majority of our nenbers are taxpayers
in the Gty of Denver and we believe the
Denver Directors have a duty to represent

the citizens of this city. We hope the
appoi nt nent of Board nenbers |i ke Adrienne
Anderson will lead to a kinder and gentler

D strict managenent who will put people and
t he environnent first.

Wi |l e Pat Farner states that Conpl ai nant has “been hel pf ul
to the enployees at the District” who are represented by OCAW
in their contract bargaining, nothing in this letter uses any
| anguage indicating that Conplainant’s resune is being
submtted as an “authorized representative” of OCAWor Metro
enpl oyees. The only | anguage used by Pat Farner is far nore
general, in that Conplainant’s appointnent is hoped to put
“peopl e” and the “environnent” first, and that Directors have
a duty to represent the “citizens” of Denver.

Furthernore, during the tape-recorded Denver Gty Council
Public Wrks commttee neeting on June 5, 1996,° the issue of
Conpl ai nant’s appointnment canme up for discussion. Ted
Hackworth, a city councilman sitting on the Public Wrks

*Complainant asserts that said meeting was actually held on
June 4, 1996, rather than June 5.
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Committee and also Chairman of the Operations Committee of the
Metro Board, expressed his concerns regarding Conpl ai nant’ s
appoi nt nent .

According to the transcript of said neeting, which
transci ber Julie Lord has certified is a correct transcript
fromthe electric sound recording of the matter, Conpl ai nant
stated that:

Ms. Ander son: — wth respect to
(inaudi ble) issues that as | understand
from Mayor Webb' s appoi ntnent that he does

intend to be concerned in a rollover of the
| abor issues (inaudible). As so | — |

currently would want to hear his testinony
with regard to (inaudible) to (inaudible)

concern there at the facility. But | don't

see any potential harm (inaudible) with —
with that aspect of that. (RX-2, at 7)

Conpl ai nant asserts that the transcript of this neetingis
“riddled with inaccuraci es”, and that her affidavit points out
t hese inaccuracies and sets forth actual quotes from neeting
participants. Conplainant’s Counsel stated in his Qpposition
that he has not had tine to have an accurate transcript
prepared, and would forward the sane to the undersigned and
Respondent as soon as he could arrange to have it prepared.
(See Conplainant’s Opposition, at p.8, n. 4) However, in a
tel ephoni ¢ conversation with the undersigned’ s |aw clerk on
February 4, 1998, Conpl ai nant’ s Counsel informed the | aw clerk
that he had abandoned the intention to prepare and forward
Conpl ai nant’ s version of the transcript.

I n Conplainant’s affidavit, she states that the trascript
“conpletely falsifies and distorts the actual proceedi ngs,” and
t hat her actual statenent was as foll ows:

As I understand from Mayor Webb’ s
appoi ntnent, that he does intend for ne to
serve in a role on the Ilabor 1issues
relative to that plant. And so | — |
certainly would want to have input fromthe
union workers as well as any non-union
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workers who are there at that facility.
(CX-1, atp. 3)

As Complainant has chosen not to forward her version of
the transript, and the undersigned has no reason to doubt the
transcript certified as verbatim by Julie Lord, it is
determined that Complainant s assertion of what happened are
nerely unsupported allegations wth [|ittle probative
evidentiary val ue.

Even assum ng Conpl ainant’s version of her statenent is
correct, said statenent does not prove her assertion that she
is the “authorized representative” of OCAWor other enpl oyees
at Metro. Conpl ainant’s understandi ng that her appointnent to
t he Board was i ntended for her “to serve in a role on the | abor
issues relative to the plant” sinply does not equate into an
intent that she serve as the “authorized representative” of

either union or non-union enployees at Metro. Thus, the
undersigned agrees wth Respondent that Conplainant’s
representative of workers’ interest falls short of the

statutory requirenent that Conplainant cannot sinply claimto
be representing the workers’ interests, but that she be an
“aut hori zed representative” of Metro enpl oyees.

Furt hernore, Conpl ai nant’s assertion that Metro nanagenent
and its Board | eadershi p vi ew Conpl ai nant as the representative
of the OCAW (see Conplainant’s Qpposition, p. 12) is also
wi t hout evidentiary support. Speci fically, Conplainant has
submtted two letters: the first, dated August 16, 1996, is
from Conpl ainant to Chairman Hackworth; the second (CX-6),
dat ed Septenber 3, 1996, is a response from Chai rnman Hackworth
to Conplainant. (CX-7)

These |l etters denonstrate that there is a conflict between
Conpl ai nant and Ted Hackworth, a Denver Gty Council man and
Chairman of Metro's Operations Conmmittee, regarding their
perspectives on environnental and |abor issues, and perhaps
even genuine aninosity, but do not support Conplainant’s
position that other Board nenbers view her as the
representative of the OCAW

In Conpl ainant’ s | etter, she accuses Chairman Hackwort h of
maki ng derogatory, baseless, and defamatory statenents about
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her and other Board members concerning her appointment during

an Operations Committee meeting in July of 1996. However, no

where in this letter does Complainant refer to her status as

an “authorized representative” of the OCAW Her statenents in
the letter are far nore broad concerning her role on that
Board, in that Conplainant states:

Wiile it is apparent we have different
perspectives on inportant environnental,
| abor, and other issues facing the Mtro
Wast ewat er Recl amation District, one would
expect that Metro’s | eadership support the
need for diverse representation to assure
that Metro's policies are fully defensible,
and in the public interest. Cearly, there
has been a dearth of representation to the
Metro Board from the occupational and
environnental health sectors in the past;
Mayor Webb is w sely seeking to provide
greater representation of these interests
on behal f of Denver’s residents and sewage
system ratepayers in recent appointnents.
Let ne assure you that | take ny own
appointnent in this regard very seriously,
with consideration for the short and | ong-
range fiduciary responsibilities this
position also requires. (CX-6, at 2)

Thus, Conpl ainant refers to her appointnment on the Board
as one providing representation of occupational and health
interests, and on behalf of Denver’s citizens and ratepayers.
This statenent is a far cry fromindicating that Conplai nant
was the “authorized representative” of the OCAW or Metro
enpl oyees, or that Metro managenent and Board | eadership view
her as such, and thus provides no support for her status as an
“aut hori zed representative.”

The response to Conpl ai nant by Chairman Hackworth al so
| ends no support to Conplainant’s position. In regards to
statenments nmade during the Public Wrks Commttee neeting of
the Denver Gty Council, Chairman Hackworth states that:

| believe you stated that vyou had no
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attachment to the OCAW as a result of being
employed by them at the time . You further
stated that you believed in fair labor

practices. Inresponse to my concern about

you being an environmental extremist, you

stated that you were a person concerned

about the environment, but did not view

yourself as an extremist. [Emphasis Added]

As Respondent point s out, Conplainant’s exhibits do not
provi de any docunents responding to or refuting this statenent.
Chai rman Hackworth’ s correspondence does not denonstrate that
he viewed Conplainant as the “authorized representative” of
Metro; rather, the enphasized portion of his statenent
i ndi cates exactly the opposite: Conplai nant had no attachnent
to the OCAW and was not enployed by themat that tine.

I n support of its Reply, Respondent has al so attached the
affidavit of Richard J. Plastino, who has been a nenber of the
Metro Board since May 1, 1989, until the present, and served
as Chairman of the Metro Board fromJuly of 1995 until July of
1997. (RX2-A). M. Plastino states that:

4. That during Adrienne Anderson’s tenure
on the Metro Board of Director conmencing
July 16, 1996, at no tine have | been
advi sed by her or Denver WNayor Wellington
Webb or any representative of M. Wbb's
office of the OCAW that M. Anderson was
t he “aut hori zed representative” of the OCAW
Uni on nmenber enpl oyees of Metro. (RX2-A
at 1)

Thus, Respondent states that Mtro only |earned of
Compl ainant’s asserted “authorized representative” status
bet ween Conpl ai nant and t he OCAW't hr ough Conpl ainant’s filing
of the present conplaint, and Metro managenent at no tine was
aware that it shoul d be dealing with Conpl ai nant on any natters
that affected the Union.

Conpl ai nant al so asserts that Metro District Mnager
Robert Hite has “nmade no secret of his understanding that M.
Ander son represents these enployees with whom he has had a
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long-running  collective  bargaining di spute.” (See
Conpl ai nant’ s Qpposition, at 12-13) Specifically, Conplainant
notes that: “Metro has admtted, for exanple, that when M.
Anderson requested a copy of a letter from the area | abor
federation that was bei ng di scussed in an Qperations Conmttee
neeting, M. Hte replied that he thought she would have
al ready received the letter fromher * Uni on buddies.” Response
to Conpl ai nant’ s Anrended Pre-Hearing Statenent Re: Allegations
of Retaliation Against Conplainant (Nov. 4, 1997) at 9,
I1.C.S.d.” (See Conplainant’s Qpposition, at 14)

Wi | e Respondent may have admtted to said statenent from
M. Hteinits Response, Conplainant is grasping at straws to
think that this remark by M. Hite referring to Conplainant’s
“Uni on buddi es” concl usi vel y equates i nto an under st andi ng t hat
she represents the OCAW A Metro manager believing that
Complainant is a friend of the union is a far cry from
establishing that he believes Conplainant to be given the
right, authority, or direction to act as the OCAWSs
representative.

The affidavit of Marilyn Ferrari al so addresses
Conpl ai nant’ s assertion that Metro | eaders regard Conpl ai nant
as the authorized representative of the OCAW (CX-2) M.
Ferrari states when she attended a Denver City Council neeting
on August 25, 1997, at which tinme her reappointnent to the
Denver Wnen’'s Conm ssion was slated for action, Chairman
Hackwort h spoke of her and Conpl ai nant as foll ows:

Yes, uh, one of the appointees on this |ist
was an enployee of the Metro Wastewater
Recl amation District and, in ny opinion,
was part of the problem we had with that
enpl oyee group which does not indicate
she’d be a good nenber of the Wnen's

Commi ssi on. Secondly, her nobst recent
effort to support what | consider to be a
maveri ck nmenber of t he Denver

representative on the Metro sewer board,
uh, who the EPA has charged with being
guilty of msinformation and inaccurate
information is not an appropriate action to
be taken, and so | wll not be supporting
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this, because | cannot support Ms. Ferrari.
(CX-2, at 6) 6

Complainantcontendsthatthis statementdemonstratesthat
Chairman Hackworth v i ews Conplainant and the OCAW as “one
single ‘problem.” (See Conplainant’s Qpposition, at 13) The
under si gned di sagrees with Conplainant’s characterization of
Chai rman Hackworth's statenent. Chai rman Hackworth clearly
viewed Ms. Ferrari as part of a problemhe saww th an enpl oyee
group at Metro.

However, his statenent regarding Ms. Ferrari’s support of
Conpl ai nant is a separate concern. It is indeed a stretch to
construe his statenents as indicating that Conpl ai nant, M.
Ferrari, and OCAWr epresent “one single probleni as Conpl ai nant
has asserted, and nore specifically, that Chairman Hackworth
or other Metro | eaders have consistently viewed Conpl ai nant as
the “aut horized representative” of OCAW

Furt hernore, Conplainant notes that at an April 2, 1997,
public neeting held under the EPA to hear public conment on the
Lowy Landfill plan, she nmade the follow ng statenent:

| was appointed by the mayor of Denver to
the Metro Wastewater Reclamation District
specifically to represent the worker safety
and health concerns, which, as you have
heard, have been underrepresented to the
board of directors. (CX-1, Attachnent 1)

Conpl ai nant further notes that Counsel for Respondent,
Joel Moritz, attended this neeting, but neither he nor any
other Metro nmanagenent ever attenpted to contradict this
description of Conplainant as a representative of the workers
at the Metro plant. (See Conplainant’s Qpposition, at 13)

The failure of Respondent’s Counsel or Metro managenent to
refute Conplainant’s statenent at the EPA neeting woul d appear
unnecessary. Conpl ai nant stated that her appointnent was

®Ms. Ferrari states that this statement from Chairman
Hackworth cones from her husband' s vi deotape of the neeting on
Channel 8 TV that sane night.
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clothed with merely the general responsibility of representing

worker safety and health concerns, and does not prove her

assertion that she was specifically appointed as an authorized

re presentative of the OCAW Thus, Conpl ai nant’ s st atenent
during this EPA neeting, or the silence on the part of Metro
managenent, does not |end support to her argunent that Metro
| eaders have consistently regarded her as the “authorized
representative” of OCAW 2-477.

It is apparent fromboth parties’ argunents that nom nees
for appointnent to the Metro Board are chosen with a notivati on
to represent different areas of interest, be it business

interests, labor interests, citizen interests, or health
interests. However, even if Conplai nant was appoi nted, based
on her strong environmental and labor ties, to fill the

position for interests, this does not equate into Conpl ai nant
bei ng an “authori zed representative” of Metro enpl oyees.

Conpl ai nant contends that Mayor Wellington Webb's office
“presented Ms. Anderson’s nominationto the city council as the
representative of Metro enpl oyees.” However, Conpl ai nant has
provi ded no docunentation supporting this statenent.

On a further note, Conplainant asserts that if afforded
the opportunity to engage in discovery, Conplainant wl]l
uncover further evidence of her status as an “authorized
representative”; specifically in the form of Denver Mayor
Wl |'i ngton Webb’ s deposition, fromdocunents she has request ed
fromMetro, or fromBoard | eadership she intends to depose.’

First, the undersigned agrees with Respondent that the
nunerous docunents relating to the Lowy Landfill which
Conpl ai nant has pursued in discovery have no rel evance to the
present conplaint or Conplainant’s standing assert to her
conpl ai nt. Secondly, if Conplainant’s assertion that Myor
Wl lington Wbb’s statenments woul d prove Conpl ai nant’ s status
as an authorized representative, then Conplainant had anple
opportunity to submt an affidavit or even correspondence from
the mayor or a staff nenber indicating such wth her

Qpposi ti on.

"Discovery in this matter had previously been halted pending
a ruling by the undersigned on its scope. (Tr. at 107)
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It seems more likely that any such documents concerning
Conpl ainant’s *“authorized representative” status would be
possessed by Conpl ai nant, the OCAW or the Mayor's office, and
not with Metro. Thus, the undersigned rejects Conplainant’s
argunent that granting summary decision before she has been
al | oned di scovery woul d be grossly unfair as without nerit.

Final ly, Conplainant has al so asserted that in anal ogous
situations that arise outside of “whistleblower” |aw, but al so
i nvolve worker safety, courts have construed terns |ike
“authori zed” and “representative” broadly. Specifically, in
Kerr-MCGee Coal Corp. v. Federal Mne Safety & Health Review
Commin, 40 F.3d 1257 (D.C. Cr. 1994), the issue before the
District of Colunbia Crcuit Court of Appeals was whether a
non-el ected |abor organization could serve as a “mner’s
representative”® at a non-unioni zed m ne under the Federal M ne
Safety and Heal th Anendnents Act of 1977 (the “Act”).

Kerr-MCGee owned and operated the non-unionized Jacobs
Ranch M ne, and in July of 1990 seven mi ners enployed at the
m ne designated the United M ne Wrkers of America (“UWWA’) and
two of its enployees as their mners’ representative. Kerr-
McCGee argued that neither the Act nor the regul ations required
it to recognize the UMM as a mners’ representative because
the UMM was neither a Jacobs Ranch M ne enployee nor an
official collective bargaining representative at the m ne.

O significance in Kerr-MGee was that the regul ations
also provide that after receiving notice that two or nore
m ners have appointed a representative, the mne operator is
required to post the designation on the mne's bulletin board.
30 CF.R 840.4. The Secretary acted under this provision of
the Act inissuing acitation for Kerr-MGee' s refusal to post
t he designation, and said citati on was chal | enged by Kerr-MCee

®in order to encourage miner awareness of health and safety
concerns, Congress provided for miner participation in the
inspection process. Section 103(f) of the Act confers
“wal karound rights” on designated representatives of the m ners:
“Subject to regulations issued by the Secretary,...a
representative authorized by his mners shall be given an
opportunity to acconpany the Secretary or his authorized
representative during the physical inspection...” 30 US. C
8813(f).
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on appeal.

The court rejected Kerr-MCee’s argunent, noting that the
Secretary defined “representative of mners” to include “[a]ny
person or organization which represents two or nore mners at
a coal or other mne for purposes of the Act...” 30 CF.R
840.1, and that this definition, by specifically including
“organi zations,” appears to contenplate that |abor unions may
serve as mners’ representatives. 1d. at 1261

Furthernore, the Preanble to the Part 40 regul ations
expressly considers and rejects the notion that mner’s
representatives nust be selected by a magjority of the m ners.
Id. at 1261. Moreover, the legislative history of the Act
shows that Congress considered mner education and
participation inportant goals of the Act, but it does not
suggest that Congress viewed third-party participation in
safety issues as inconpatible with those objectives. 1d. at
1262. Thus, the Court held that the Secretary’ s interpretation
of the Act to allow nonel ected | abor organi zations to serve as
a mners’ representative as a nonuni oni zed m ne was r easonabl e,
and Kerr-MGCee’'s petition for review was deni ed.

The undersi gned agrees with Respondent that Kerr-MGCee is
di stingui shable from the present matter, and thus provides
little support for Conplainant’s position. First, unlike the
termat issue inthe present case —“authorized representative”
—the termat issue in Kerr-MGee —“mners’ representative”
—was defined in the regulations. The issue in Kerr-MGee was
further clarified by the Preanble and | egislative history of
the Act. The specific definition of “mners’ representative”
and the notice requirenent of such desi gnati on nakes Kerr- McGee

of little value in evaluating Conplainant’s status under the
whi stl ebl ower statutes at issue in the present matter.

Conpl ai nant asserts that the Court in Kerr-MGee noted
t hat non-enpl oyees who have expertise in areas of worker safety
and health m ght play a unique role that an enpl oyee m ght not
be able to fulfill. 1d. at 1263. The undersi gned does not
doubt the Conplainant has been actively involved in
environnental and | abor issues for many years. However, the
central issue inthe present notion for sunmmary deci sion i s not
so much whet her Conpl ai nant, as a non-enpl oyee of Metro, can
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serve as the “authorized representative” of the OCCAWor Metro
enpl oyees.

Rat her, the issue is whether Conpl ai nant has in fact been
aut hori zed by the OCAWto act as their representative on the
Metro Board. In Kerr-MCee, there was no doubt that the
requi site nunber of mners had designated the UMM and two of
its enployees as their representative; whereas in the present
case, such evidence is | acking to showthat Conpl ai nant was the
aut hori zed representative of the OCAW

Finally, Respondent is correct in its assertion that even
under the Federal Mne Safety and Health Act, a person or
organi zation cannot sinply proclaim thenselves the mners’
representative, but rather the m ners nust nmake a designation
of their representative and provide notice of their designee
to the operator of the mne. Again, this notably distinguishes
Kerr-MCGee fromthe present situation, where there is no such
official designation of Conplainant as an “authorized
representative”, nor notice of such designation to Metro.

Ther ef ore, based on the above di scussion, it is determ ned
that Kerr-MGee provides little support for Conplainant’s
assertion that Conplai nant, under the applicabl e whistl ebl ower
statutes, is just the type of person that Congress intended to
protect against retaliation for raising worker safety and
envi ronnent al concerns.

Concl usi on

The under si gned notes that Conpl ai nant has wor ked cl osel y
with the OCAW and nmany of its affiliates in the past, served

as their Special Projects Coordinator from 1994 until early
1995, and still collaborates with the OCAW on issues such as
the Lorry Landfill. Furthernore, the undersigned does not

doubt that sonme of Conpl ai nant’ s acti ons have drawn expressi ons
of gratitude from OCAW nenbers and other enployees not
represented by OCAW

In a letter addressed to Conpl ai nant, dated July 3, 1997,
Robert E. Wages, President of the OCAW states that: “First of
all, 1 want to personally thank you for your persistent
dedi cation in | ooking out for the interests of OCAWLocal 2-477
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and other workers in your capacity as a Director of the Metro
Wast ewat er Recl amation Board.” (RX-Q

Furthernmore, in regards to Conplainant’s legal costs in
this conplaint, M. Wages states that: “we want to provi de you
with assistance in preparing for these hearings by nmaking a
direct contribution of $5, 000" and encl osed a check payable to
Conpl ai nant from the OCAW Def ense Fund for said anount.

However, these expressions of gratitude, and even the
contribution from OCAW to Conplainant’s |legal fees, do not
provide sufficient evidence or docunentary support for
Conpl ainant’s assertion that she is an “authorized
representative” of OCAW Wil e Conpl ai nant may have received
tel ephone calls fromMetro enpl oyees i n support of her position
regarding the Lowy Landfill, (CX-1, at 5), this does not
rectify the lack of any docunentation supporting when and how
Conpl ai nant becane the “authori zed representative” of the OCAW
or Metro enpl oyees.

In conclusion, Conplainant has failed to provide
evidentiary support for her assertion that she is the
“aut hori zed representative” of the CCAWor Metro enpl oyees on
the Metro Board of Directors. Wiil e she asserts that in
“nuner ous discussions and neetings, the |eadership of OCAW
Local 2-477 directed Ms. Anderson to act as the representative
of its menbers on the Metro Board”, (Conplainant’s Opposition,
at 16) Conplainant has produced no correspondence between
herself and the OCAW or the Mayor’'s office to support her
asserted status, nor any docunents supporting when and how she
becane an “authorized representative.”

Even after reviewing the evidence in the light nost
favorabl e to Conpl ainant, there is no genuine issue as to any
mat erial fact regardi ng Conpl ainant’s status as an “authorized
representative” under the applicable statutes. Conplai nant has
not offered sufficient evidence to support her standing to
maintain this action, and thus Respondent is entitled to
judgnment as a matter of law.  Accordingly, summary decision
shall be granted in favor of Respondent in this matter,
pursuant to 29 C.F. R 818.41.
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ORDER

Based on the above discussion, | T 1 S HEREBY ORDERED that
Respondent’s Modtion for Sunmary Decision is GRANTED.
Accordingly, the conplaint in this matter is DI SM SSED.

Entered this __ day of February, 1998, at Long Beach,
Cal i fornia.

SAMJEL J. SM TH
Adm ni strative Law Judge



